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OP1 NI ON

McMurray, J.

This is an action whereby the plaintiff seeks to enforce a
covenant not to conpete in an enploynent agreenent between the
def endant, Warren, and the plaintiff. The defendants noved for
summary | udgnent . The notion did not set out any grounds for
relief but sinply stated that defendants "file this notion for
Summary Judgnent, pursuant to Rule 56 of the Tennessee Rul es of
Cvil Procedure" and referred the court to grounds stated in their
brief in support of the notion. The brief is not included in the
record. Apparently, the parties did not nake a designation of
record and the Clerk of the court correctly omtted the brief

pursuant to Rule 24, Tennessee Rul es of Appellate Procedure.

From the trial court's nenorandum opinion and the appellate
briefs, it appears that the notion for sumary judgnent was based
upon the proposition that the termof the covenant not to conpete

had expired. The appellant's issue is franed as foll ows:

When does Warren's covenant not to conpete begin to
run under the | anguage of the parties' agreenent?

Chancellor Peoples filed a well-crafted and scholarly

menor andum opi ni on i n which he determ ned that the non-conpetition



cl ause contai ned i n the enpl oynent agreenent between Warren and t he
plaintiff expired on Decenber 31, 1991. W affirmthe judgnent of

the trial court.

W have studi ed the nenorandum opi nion of the chancellor in
i ght of the numerous exhibits and depositions filed on behal f of
and in opposition to the notion for summary judgnent. We have
concluded that Chancellor Peoples' opinion is correct in all
respects except as we hereinafter point out. W, therefore, feel
it appropriate to adopt the nmenorandumopi ni on of the chancell or as

the opinion of this court with the exceptions not ed.

Chancel | or Peopl es' opinion, stated verbatim is as follows:

This matter is before the court upon the Defendants' notion
for Summary Judgnent. Having considered the matter, the Court now
renders the foll ow ng Menorandum Opi ni on and Order.

| . Backagr ound

Def endant, Edward C. Warren ("Warren") worked for a nunber of
years as the Vice President and Administrator of the Plaintiff,
Home- Bound Medical Care of Southeast Tennessee, Inc. ("the
Plaintiff"). During that tine Warren entered into several

enpl oynment agreenents with the Plaintiff, the last of which was



executed on January 1, 1988. The ternms of that agreenent
prohi bited Warren fromconpeting wth the Plaintiff for three years
follow ng the date of his "separation"” fromenploynent. [Ctations
to record omtted.] In March of 1992, Warren, dissatisfied with
his job, left the Plaintiff to becone the Executive Vice-President
of its parent conpany, HealthSphere. Warren was simlarly
di sappoi nted with Heal t hSphere, and resigned his position there in
1993. As part of his search for a new job, Warren contacted
Def endant All Care ("All Care"), a division of Hospital Staffing
("Hospital Staffing"). After nmeetings wth several senior
managers, Warren signed an enploynent agreenent w th Hospital
Staffing and began working as the Manager of the Chattanooga Al

Care office in late Decenmber 1993 or early January 1994. The
plaintiff subsequently filed the conplaint in the instant case on
January 10, 1994, alleging that Warren's enploynent with All Care
vi ol ated the non-conpetition clause contained in the contract with
hi m The Plaintiff also sought damages from the Defendant for
their allegedly inducing Warren to breach his covenant not to
conpete.' [Footnote in original]. Additionally, the plaintiff
responded to the conpl ai nt by neans of an answer and the Motion for

Summary Judgnment at issue in this opinion, claimng that the non-

The plaintiff al so sought injunctive relief prohibiting continuing violations
of the non-conpete agreenent. Additionally the plaintiff sued Jeani ne Warren, Nancy
Hyde, and Stella Messer, former enployees of the Plaintiff and current enpl oyees of
All Care, alleging that they had breached their enployment agreements with the
Plaintiff and had wrongfully appropriated Plaintiff's proprietary information. The
claimfor injunctive relief was disposed of by an Agreed Order dated April 21, 1994,
which also dism ssed the claim against Jeanine Warren, Nancy Hyde, and Stella
Messer .



conpetition agreenent had expired, and any cl ai mbased thereon was
unenfor ceabl e, and denyi ng any sl anderous statenents were nade.

1. Standard of Review

Entry of summary judgnent is appropriate when a court finds
that "there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law "
Tenn. R Civ.P. 56.03. The party seeki ng sunmary judgnent bears the
burden of proving to the court that there are no di sputed, nateri al

facts creating a genuine issue for trial. Byrd v. Hall, 847 S. W 2d

208, 215 (Tenn.1993). In considering a notion for summary
judgnent, a court should take the strongest legitinmate view of the
evidence in favor of the non-noving party. 1d., at 209. A court
shoul d avoid wei ghing evidence, however, as summary judgnment is
only appropriate when the resolution of the case depends solely
upon the application of a legal principal and nothing is left to
submt to the trier of fact. 1d.

, at 214.

[11. Law and Anal ysis

The defendants' Mtion for Summary Judgnent is based upon the
ternms of the enpl oynent agreenent between Warren and the Plaintiff,
whi ch provides in pertinent part:

1.3 Term The termof this Agreenent is one year. The

parties may renew this Enploynent Agreenent from

time to tinme for periods of up to one year each,
but in no event is the Agreenment deenmed to be

automatically renewable and in each case, it
requires the affirmative action of enployer and
enpl oyee.

4.1 In the event that Enployee becones separated from
enpl oynent of Enployer for any reason, whether



voluntary or involuntary, the Enployee shall not
for a period of three (3) years from the date of
his separation from such enpl oynent

(a) Conpete wth Enployer in the Chattanooga

Mar ket .

4.6 The expiration, termnation, or cancellation of
this Agreenment shall in no way invalidate or affect
the Enployee's covenant, obligations and |Ii abi-

lities set forth in this paragraph No. 4, except to
the extent that it nay establish a date of

separation. [Enphasis ours].

4.7 As used herein, the word "separation" shall be
broadly construed and shall include, wthout
limtation, separation due to disability or
retirement.

[Citations to record omtted]. This agreenment was execut ed by
bot h parties and becane effective January 1, 1988. Although Warren
continued to work for the Plaintiff through March 1992, he never
execut ed anot her enpl oynent agreenent, nor was any action renew ng
or extending the January 1st, 1988 agreenent taken.

The terns descri bed above are strikingly simlar to those of

an enploynent agreenent considered by the Tennessee Court of

Appeals in B. & L. Corp. v. Thomas & Thorngren, Inc., 917 S.W2d

674 (Tenn.Ct. App. 1995). In that case, an enployee signed an
enpl oynent agreenent and began work with his enployer on July 8,
1982. 1d., at 677. Although the term of the agreenent was only
for one year and it was not renewed or extended by the parties, the
enpl oyee continued to work for the enployer until January 1994,
when he accepted a position with a conpeting conpany. 1d. The
enpl oyer sued, claimng that the enployee's new job violated a

covenant in the July 8, 1982 contract which prohibited him from



conpeting wth the enployer for three years followng the
"term nation" of his enploynent. 1d. "Term nation" was not defined
I n the enpl oynent agreenent. The Tennessee Court of Appeals held
that the non-conpetition agreenment had expired on July 8, 1986,
three years after the end of the contract term 1d., at 678. Thus,
even though the enployee continued to work for the enployer for
al nost twel ve years, the enpl oynent agreement expired under its own
terms after one year, at which tine the three year term for the
covenant not to conpete began to run. In explaining its decision,
the court stated:

[Flirst, non-conpetition contracts are construed

favorably to the enployee. Also, as the drafter of the

Enpl oynent Agr eement [the enpl oyer] nmust t ake

responsibility for its allegedly anbiguous provisions.

[ The Enpl oyer] could have clearly stated that the three

year covenant not to conpete period began after [the

enpl oyee' s] departure fromthe conpany regardl ess of when

he st opped working there. However, [it] did not and [i S]

thus faced with accepting the contract with its nost

evi dent nmeani ng.

ld., at 678 (citations omtted).

The reasoning set forthin B&L Corp. is very persuasive, and

is directly applicable to the instant case. By its own terns, the
agreenent between Warren and the Plaintiff only lasted for one
year. It expired on Decenber 31, 1988, even though Warren
continued to work for the plaintiff until March of 1992. The non-
conpetition clause specifically stated that it began to run after
Warren's "separation from enploynent." The agreenent further
provided that "separation” from enploynment is to be broadly

construed and a separation date may be determ ned by the expiration



of the agreenent. Thus, under the clear and unanbi guous terns of
the contract, the non-conpetition period began to run when the
contract term nated on Decenber 31, 1988, and expired on Decenber
31, 1991. The non-conpetition agreenent was not in effect at the
time Warren went to work for All Care, thereby rendering any breach
of it inpossible as a matter of |aw

In additionto its suit agai nst Warren for breach of contract,
the Plaintiff sought damages from Def endants, All Care and Hospital
Staffing for their alleged inducenent of Warren's Breach. As
stat ed above, the Court has found that no agreenent between Warren
and the Plaintiff was in effect at the tinme of his enploynment with
Al'l Care. Thus, because there was no contract, there could not
have been any breach, and the Plaintiff's claimfor inducenment nust
fail.

I V. Concl usi on

In view of the foregoing, the Court is of the opinion that the
non-conpetition agreenent between Warren and the Plaintiff expired
on Decenber 31, 1991, well before Warren went to work for the
Defendants Al Care and Hospital Staffing. The plaintiff's clains
for breach of covenant and inducenent of that breach are not well -
taken and nust fail. Plaintiff offered no evidence to support its
al | egati ons of sl ander.

It is therefore [11i1!] that the defendants' notion for
summary judgnent is il Ti] The Plaintiff's conplaint is

therefore dism ssed.



We are persuaded that the result reached by Chancel | or Peopl es
is well supported by the record and by prevailing law. W should
poi nt out, however, that paragraph 4.6, in our estimtion, is
anbi guous since there is no explanation in the contract of what the
parties neant by the phrase "except to the extent that it my
establish a date of separation.” Ambi guous provisions of a
covenant not to conpete nust be construed agai nst the enployer.

See Allright Auto Parks v. Berry, 409 S.W2d 361 (Tenn. 1966), and

the cases cited therein. The phrase is a perm ssive phrase and
does not require any action by either party. Wen coupled with the
phrase "the word 'separation' shall be broadly construed" the only
apparent and reasonabl e construction is that the parties, or either
of them have the option of using the expiration, term nation, or
cancel lation date as the date of separation for the purposes of
begi nning the termof the covenant not to conpete. Therefore, we
concur with the finding of the trial court had expired before
Warren accepted ot her enpl oynment in conpetitionwith the plaintiff.
Accordingly, we likewise find that there is no genuine issue as to
any material fact and that the defendants are entitled to a

judgnent as a matter of |aw.

We should note that the appellees argue that "even if the

covenant not to conpete did not expire on Decenber 31, 1991,



appel | ant Hone-Bound's mai n cause of action agai nst appellees for
i ntentional inducenent to breach of contract would fail as a matter

of | aw. The appellant correctly points out that this issue was
not addressed by the trial court except in the context that the
claimnust fail because the contract had expired. W decline to

address an i ssue based upon an argunent whi ch nust assune that our

opi hion on a previous issue i s erroneous.

The judgnent of the trial court is affirmed in all respects.
Costs are assessed to the appellant and this case is renmanded to

the trial court.

Don T. McMirray, J.

CONCUR:

Her schel P. Franks, Judge

Charl es D. Susano, Jr., Judge

10



IN THE COURT OF APPEALS OF TENNESSEE

FILED

M LTON gHanGERyuary 6, 1998

0308 Y owdd 503
Appellate Court Clerk

HOVEBOUND MEDI CAL CARE OF
SOQUTHEAST TENNESSEE, | NC. ,

&
>
g

Pl ai ntiff-Appell ant,

VS.

HOSPI TAL STAFFI NG SERVI CES OF
TENNESSEE, | NC., EDWARD WARREN,
JEANI NE WARREN, NANCY HYDE, ALL
CARE PROFESSI ONAL SERVI CES, AND
STELLA MESSER,

N N N N N N N N N N N N N N N N N N N

) HONORABLE HOWELL N. PEOPLES
Def endant s- Appel | ees. ) CHANCELLOR

CONCURRING OPINION

| concur in the result reached by Chancel | or Peopl es
and the majority opinion. | also agree with the mgjority’s
conclusion -- which is different fromthat of the Chancellor’s --
t hat paragraph 4.6 of the enpl oynent agreenent of January 1,
1988, is anbiguous. | agree with the majority opinion that the
agreenent can be reasonably construed as set forth at page 8 of
t hat opinion; however, | disagree with the ngjority’s statenent
that its interpretation is “the only apparent and reasonabl e
construction.” This is because | agree with the appell ant that

t he subj ect | anguage can be reasonably construed to nean that the



“endi ng” of the subject enploynent agreenment does not “affect”

t he covenant not to conpete unless that agreenent ends, for

what ever reason, at the sane tine that the defendant, Edward C
Warren, ceases to work for the conpany. | believe that the

si mul t aneous occurrence of these two events is a reasonable
interpretation of what is contenplated by the | anguage -- “except
to the extent that it [the ‘expiration, term nation, or

cancel lation of this Agreenent’] may establish a date of

separation.” In other words, the term nation of the subject
enpl oynment agreenent does not affect -- does not trigger the
start of the non-conpetition period -- unless the enployee | eaves

t he conpany when the period of enploynent set forth in the
agreenent ends. It seens to me that the words “may establish a
date of separation” can be reasonably construed to nean “may be
t he actual date Warren | eaves the conpany’s enpl oynent.”

The appel lant’ s construction of the subject |anguage is
al so appealing because -- unlike the interpretation set forth in
the majority opinion -- it avoids a construction that permts the
runni ng of the non-conpete period during a tinme that the enpl oyee
is still working for his enployer. 1In the typical case, a non-
conpete restriction is intended to start when a person first
ceases to be enployed. While still enployed, a non-conpete
provision is not necessary: an at-will enployee is obligated to
provide faithful service or face term nation; and an enpl oyee for
a definite termis required to be loyal to his or her enployer or
face term nation for cause.

However, since | believe this non-conpete provision can

be reasonably interpreted in two different ways -- one favorable

12



to the enployee as set forth in the mgjority opinion and one
favorable to his fornmer enployer as set forth above -- | agree
t hat we nuch adopt the one favorable to the enpl oyee in keeping
with the teaching of B & L Corp. v. Thomas & Thorngren, Inc., 917
S.W2d 674, 678 (Tenn. App. 1995), the relevant hol ding of which
is set forth in the majority opinion.

Accordingly, | concur in the result reached by the

majority for the reasons set forth in this concurring opinion.

Charles D. Susano, Jr., J.
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